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(Departnent of General Services).
Before Blair, Chair; Caffrey and Garcia, Menbers.
DECI SI ON_AND ORDER

BLAIR, Chair: This case is before the Public Enpl oynent
Rel ati ons Board (PERB or Board) on exceptions filed by Charles
Douglas Strickland (Strickland) to a PERB administrative |aw
judge's (ALJ) proposed decision (attached hereto). In his
proposed decision, the ALJ dism ssed Strickland s charge in which
he alleged that the State of California (Departnent of General
Services) (State) unlawfully denied hima lateral transfer to the

Long Beach office in violation of section 3519(a) of the Ral ph C

Dills Act (Dills Act).?!

The Dills Act is codified at Government Code section 3512
et seq. Section 3519 states, in pertinent part:

It shall be unlawful for the state to do any
of the follow ng:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to



The Board has reviewed the entire record in this case,
including Strickland' s exceptions and the State's response
thereto. The Board finds the ALJ's findings of fact and
conclusions of law to be without prejudicial error and,
therefore, adopts themas the decision of the Board itself.

The conplaint and unfair practice charges in Case
Nos. S-CE-631-S, S-CE-632-S, S-CE-633-S, S CE-635-S and
S-CE-636-S are hereby DI SM SSED

Menbers Caffrey and Garcia joined in this Decision.

di scri m nate agai nst enpl oyees, or otherw se
tointerfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

2



STATE OF CALI FORNI A
PUBLI C EMPLOYMENT RELATI ONS BOARD

CHARLES STRI CKLAND,
Unfair Practice

Charging Party, Case Nos. S CE-631-S

S-CE-632-S

V. S-CE-633-S

S- CE-635-S

STATE OF CALIFORNIA (DEPARTMENT S-CE-636-S*

OF GENERAL SERVICES),
PROPOSED DECISION

Respondent. (10/15/93)

et e N N N N

Appearances; Charles Strickland, in propria persona; Linda A
Mayhew, Labor Rel ations Counsel, Department of Personnel
Adm nistration, for the State of California (Departnent of
General Services). _
Before JAMES W TAMM Adm nistrative Law Judge.
PROCEDURAL _HI STORY .

On Sept enber 16., 1992, Charles Strickland (Charging Party or
Strickland) filed the above listed unfair practice charges
agai nst the Departnent of General Services (DGS), alleging a w de
range of crimnal conspiracies to establish and rrai' ntain an
unl awf ul supervi sory étructure, to term'.nate his enploynent, to
dock his pay, to fraudulently create .and rel ease evi dence of |
irrational behavior on his part, to invade his privacy, to
establish racial favoritism to violate his civil rights and to
deny hima transfer.

On February 19, 1993, the general counsel's office of the
Public Enpl oynment Rel ations Board (PERB or Board) dism ssed all

but two of the allegations in the above |listed cases. A

conpl aint was issued alleging Strickland was unlawful |y deni ed

1The above listed cases were consolidated on Mach 18, 1993.

This proposed decision has been appeded to the
Boad itself and mey not be cited as precedent

unless the decision and its rationale have been
adopted by the Board




|ateral transfers to the Van Nuys and Long Beach offices of DGS
inviolation of section 3519(a) of the Ralph C Dills Act (Dlls
Act) .?

A settlenment conference was held, however, the parties were
unable to resolve their dispute. Sixteen days of formal hearing
were held. At the conclusion of the hearing, the allegation
i nvol ving the Van Nuys transfer was withdrawn. The parties
wai ved transcripts and briefs, and made oral argunents on record..
The case was submtted for decision on Septenber 2, 1993.

- 1 SSUE

Was Charles Strickland denied a-lateral transfer to Long
Beach due to his protected activity?

El NDI NGS OF FACT

Regi onal _Qperations

Charles Strickland is a stationary engineer in the
Los Angeles Metro Region of the Ofice of Building and G ounds
(BBG wthin DGS. 0BG is responsible for the operation and
mai nt enance of state office facilities in the Los Angel es
nmetropol itan area. For nost of his enploynent, Strickland has

been assigned to the state building at 107 South Broadway.

The Dills Act is codified at Government Code section 3512
et seq. Unless otherwse indicated, all statutory references in
this decision are to the Governnent Code. Section 3519(a)
provides that it shall be unlawful for the State to:

(a) Inpose or threaten to inpose reprisals
on enpl oyees, to discrimnate or threaten to
di scri m nate agai nst enpl oyees, or otherw se
to interfere with, restrain, or coerce

enpl oyees because of their exercise of rights
guaranteed by this chapter.

2



Stationary engineers are also pernmanently assigned to other large
state facilities. The small facilities however, are serviced by
-a road crew, which travels frombuilding to building, as needed.
Stationary engineers on the road crew tend to gain experience in
a wder variety of heating, ventilation and air conditioning
(HVAC) systens.

The first level supervisor for stationary engineers is the
Chief Engineer Il (CEIl). During nost of the tine pertinent to
this.conplaint, CE Ils where Strickland worked, reported to
bui | di ng manager, Bobbio Sanchez. Sanchez reports to regiona
manager, Mel Glliard.

Until August 30, 1991, Glliard' s responsibility extended
t hroughout nost of Southern California. ~ At that time, the LA
Metro Region Was separated fromthe rest of Southern California.
Glliard retained authority over the LA Metro Region and Richard
St euber becane regional manager for the Southern Region. Both
Glliard and Steuber report to assistant chief of OBG in
Sacranento, Ron Neal, who reports to Rosonond Bol den, chief of
0BG

Sharion Jenkins is currently the 0BG buiiding manager in
Long Beach. She reports to Steuber. From Cctober 1989 until
Sept enber 1991, Jenkins worked in Los Angel es firét as an
assistant to Glliard, then Sanchez.

Numerous w tnesses testified that G Iiiard retains éontro
over all personnel decisions in the LA Metro Regibn. Very few

personnel decisions, such as building or shift assignnents of



stationary engi neers, were ever delegated fromGIlliard to his
subor di nat es.

St euber, on the other hand, del egates those types of
decisions to bui | di ng managers. For exanple, when the stationary
engi neer vacancy occurred in Long Beach, Steuber played no role
in the selection process, other than approving the filling of the
vacancy.

Steuber and Glliard do not have a cl ose worKking
rel ationship. They do not seek each other's advice, nor try to
i nfl uence decisions regarding each other's regions.

There was no credible evidencé that Neal or Bolden involved
thenselves in the hiring decisions in either of the regions.

Strickland's Conplaint Activity

For nost of approxinmately the last 9 years, Strickland has
been engaged in a consistent pattern of filihg conpl aints® within
numer ous foruns agai nst OBG managers and supervisors. Although
not a conplete fist by any means, exanples of ‘the issues are
listed bel ow.

In 1984, Strickland represented hinself and several other
enpl oyees in a dispute against Glliard. The enpl oyees all eged
that Glliard had mani pul ated the scheduling of stationary
engi neers during the 1984 A ynpics in order to deprive enployees

of overtinme. Strickland also clainmed that Glliard had given

]%n filing complaints, Strickland often used the state's
standard enpl oyee grievance form  Strickland del eted any
reference to a union and entitled the grievance "Non Union
Conpl aint Material."



orders that tinesheets of certain enployees should be falsified,
and then later destroyed the tinmesheets in an attenpt to concea
t he unl awful actions.

A grievance was filed, however, the matter was not seftled
to_StrickIand's satisfaction. Strickland continued to pursue the
matter by filing additional conplaints and allegations stenm ng
fromthis incident. He allegéd fraud, corruption and crimna
conspiracies anong Glliard and other top OBG nanagenent.
Strickland filed these additional conplaints and aIIegationé ﬁﬂth
the State Auditor CGeneral, the State Attorney CGeneral,

Assenbl ywoman Del ane Easton, the California State Personne
Board, the California State Police and the Los Angeles District
Attorney. None of those agencies/individuals receiving the

al | egations took any action based upon the infornation_provided
by Strickl and.

In June 1985, Strickland ran for the position of union
steward with the International Union of Operating Engineers
(1UCE).* Although Strickland was unopposed on the ballot, he was
never officially appointed as union steward for reasons which are
not clear in the record. After the election, but prior to
| earning that he was not being appointed as steward by the union,
Strickland, purporting to be the 1UCE union steward, filed at

| east one grievance.

“The IUCE is the exclusive representative of State
Bargaining Unit 13, which includes stationary engineers.
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In late 1985 and early 1986, Strickland filed EEO conplaints
and conplaints with the State Personnel Board concerning the
pronotion of Goria Logan to the position of Chief Engineer |
(CE1). OBGtreats the CE | position as a |lead position within
the bargaining unit. Strickland alleged that OBG nanagenent
mani pul ated the hiring process to pronote Logan, a black fenale,
over hinmself, a white rrﬁl e, for affirmative action policies which
favored bl ack and fenmal e enpl oyees. Strickland also notified OBG
that he would file a court action against the departnent if he
was not transferred fromLogan's work crew Strickland' s
conpl aint was denied by the State Personnel Board, however, the

departnment did accommpdate his transfer request.

I n February 1986, Strickland felt he was bei ng harassed by
his i medi ate supervisor, Janes Jordan. Strickland threatened to
sue several nenbers of managenent (i ncl udi ng Glliard, Sanchez,
Jordan and Bol den) in Federal Court, if he was not transferred
fromJordan's crew. Sanchez net with Strickland and arranged a
transfer a few days |ater.

In early 1988, Strickland' s supervisor had all the chairs
~-renoved fromthe stationary engineer's office, in what appeared
to be retaliation against Strickland. Strickland and others
conpl ained and the chairs were ordered replaced by Glliard.

In 1990, Jordan renoved the dial fromthe tel ephone used by
Strickl and, in order to prevent Strickland from maki ng outgoing
calls to the State Personnel Board. Strickland and others

protested to Glliard, who had the dial replaced.



In early 1990, Strickland was told he woul d be tenporarily
transferred to the road crew to help cover for stationary
engi neers who would be on jury duty. Strickland objected,
blaining he did not have a valid driver's |icense due to a DU
arrest. Sanchez obtained Strickland' s driving restrictions from
the DW and believed Strickland did not have the restrictions as
he had originally claimed. Nevertheless, the OBG did not
transfer Strickland at that tine.

In May of 1990, Strickland was one of several enployees who
filed a grievance claimng that they were being transferred to
new work | ocations as retaliation for, anong other things,
earlier EEO conplaints, and the conplaints regarding overtine
during the 1984 O ynpics referred to above. Strickland requested
that the State Personnel Board investigate the matter and hold a
hearing regarding the clains of retaliation, as well as general
clains of corruption and m smanagenent within the departnent.

The State Personnel Board declined to take any action.

In May 1990, Strickland received an incomng phone call from
a representative of the State Personnel Board regardi ng one of
his earlier conplaints. Wen his supervisor, Janes Jordan, saw
Strickland on the phone, he becane |oud and hostile and began
yelling and swearing at Strickland to stop using the phones.

That lead to an extrenely angry confrontation between Jordan and
Strickland, which probably would have becone viol ent, had not
others intervened. Strickland conplained to OBG nanagenent about

the incident and also conplained to the State Personnel Board



t hat OBG nmanagenent was continuing to harass him The State
Personnel Board took no action regarding Strickland' s conplaint
on this matter, however Glliard did provide Strickland wth
access to a telephone for his discussions with the State

Per sonnel Board.

I n August of 1991, Stri ckland attenpted to obtain a change
of address form He had noved twice in one week and his second
request for a change of address formhad been either ignored or
forgotten by his supervisor. Unsuccessful at getting the form
fromhis supervisor, Strickland went to Sharion Jenkins to
request the form Jenkins, feeling that Strickl and was usi ng any
excuse he could think of to cone see her and take up her tine,
became upset with Strickland, told himto go through proper
channel s and refused to deal with the issue. Strickland then
barged into Jenkins office and the conversation escalated into a
'very | oud confrontati on-. Jenkins called Strickland unreasonabl e
for expecting inmediate responses to his requests. That enraged
Strickland who began yelling about the endless stupidity of the
managenent staff.

Attracted by the loud argunent, others intervened to try to
end fhe di spute. Jenkins threatened to call the State Police and
have Strickland renoved fromher office if he did not |eave.

Sfrickl and did |leave, but later filed a conplaint wth the
State Police hinself. Strickland wanted the State Police to
i nfor-m Jenkins that she could be civilly liable for threatening

to call the State Police to have Strickland renmoved from her



office. The State Police, however, did not acconmpdate
Strickland' s request.

I n Septenber of 1991, the |UCE union steward, Sharon Hayden,
filed a grievance on behalf of Strickland, alleging that
Strickland's shift had been changed fromthe day shift to the
early a.m shift in a deliberate attenpt to restrict Strickland' s
abflity to file conplaints with OBG nanagenent.

I n Decenber 1991, Strickland represénted hi rsel f and several
ot her enployees in protesting the departnent's posting of
enpl oyee hone tel ephone nunbers. OBG eventually agreed to
di scontinue the practice.

Over the years, Strickland has filed numer ous heal th and
safety violation clains against the departnent. Sone exanpl es,
whi ch are not neant to be constitute an exhaustive |ist, ére
descri bed bel ow. |

In Septenber 1984, Strickland objected to a sludge renoval
assi gnnent, which Strickland felt could contain bacteria and
toxi c chem cal s. I nstead of conpleting the work as assi gned,
Strickland contacted the toxic substances division of the
California Departnent of Fbalth.Services and requested that they
.investigate t he substance.

Strickland once contacted the State Fire Marshal's office
because he was upset about how repairs to fire danpers were being
handl ed. The Fire Marshal tenporarily stopped'the repair work
until the departnent denonstrated that the repairs were being

done in accordance wth manufacturing specifications.



In 1991, Strickland filed a conpl aint al |l egi ng unl awf ul
asbest os abat enent practices.

Strickland filed nunerous conplaints that OBG managenent was
ignoring evidence that the water systemat the Los Angeles state
buil ding at 107 South Broadway was contani nated with poi sonous
chemicals. This particular issue seened to trigger nore
conflicts between Strickland and OBG than all the others
combi ned. There were a series of angry disputes about whether
the water was safe and whet her enough was being done to |ocate
and fix the cause of any contam nation. Strickland tried to
raise the issue with anyone who would listen to him as well as
sonme supervisors, such as Sanchez, who were tired of listening to
him For a short period of time, bottled water was provided to
state enpl oyees in the building.

As buil di ng manager of 107 South Broadway, Sanchez had
primary responsibility for the problem In his testinony, which
was contradictory and not credi ble, he maintained the probl emwas
‘never as great as Strickland made it out to be and was corrected
W t hout hazard to state enployees. Strickland, on the other
hand, envisioned a conplex ongoing crimnal conspiracy on the
part of Sanchez, Glliard, Jenkins and Neal to cover up an

extrenely hazardous, ongoing condition

Over the years, Strickland has also engaged in a

| ongst andi ng di spute about the status of CE |Is. Wen PERB issued
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its unit determnation decision in 1981,° CE Is were held not to
be supervisors and were included in the unit. The Board found
that since building managers nade actual hiring decisions, CE I
participation in the process which was limted to evaluating the
technical qualifications of applicants, did not establish
supervisory authority. The Board also determned that CE Is
woul d regufarly oversee the assignnent of work to other

enpl oyees, but,lthat this responsibility did not entail the

i ndependent judgenent required by the Dills Act in order to
excfude them from the bargaining unit as supervisors.

Strickland continued to believe, however, that CE Is were
being used in a supervisory role and should be excluded fromthe
unit. He objected to taking direction fromany nenber of his own
bargaining unit and raised the issue on nunerous occasions. For
exanple, in 1989, Strickland filed a conplaint against Glliard
with DGS and the Attorney Gbneral.' The conpl aint all eged
corruption and abuse of authority, and argued that Glliard was
creating a privileged class of non-managenent |evel enployees,
who were allowed to harass and abuse others. This conplaint was

based upon DGS's use of CE Is as |ead persons.

In 1991, Strickland clainmed his privacy was being invaded

because pay warrants were being distributed to enployees by

°In the matter of: Request for Reconsideration and
Supplenental Decision and Order. Unit Determ nation for the State
of California (1981) PERB Decision No. 110-d-S (State Unit
Det er mi_nation).
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CE Is and that a CE | had hand-delivered a private unseal ed
docunent to Strickland, which had been faxed to Strickland from
the DGS office in Sacranento.

The nost recent incident involved DGS' |ong standing
practice of having CE |Is participate on interview panels as
technical experts. This incident will be nore fully discussed
later in this decision.

Typically, when Strickland' s conplaints were not resolved to
his satisfaction in a tinely manner, he made additiona
conpl ai nts agai nst managenent, claimng that they were engagi ng
in acts of crimnal conspiracy. Oten Strickland threatened to
hol d those involved civilly liable in court if they woul d not
accede to his demands. Strickland also typically requested a
"Right to Sue Release" fromthe California Departnment of
Personnel Adm nistration, which Strickland believed would all ow
hin1to file a tort action against DGS. As a general pattern,
each round of communication from Strickland becanme nore vitriolic
than the previ ous one.

Al'l of these conplaints/allegations were well docunented
with copies usually served on OBG supervisors and nmanagers.
Strickland's Interpersopal Skills

Strickland was descri bed by wi tnesses as tenaci ous,
persjstent, singl e m nded, unrelenting and unconpronmising in his
desire to achieve .his goals and pursue his conplaints. Al ong
~with his persistence, however, the record is overwhel ned with

evidence fromal nost a dozen credible witnesses called by

12



Strickland hinself, that Strickland was enotionally erratic and
routinely verbally abusive of co-workers, supervisors and
managers. Strickland frightened other workers by engaging in
yelling matches with his supervisors and actions such as sl anm ng
his fist down on the table or barging into offices with his
demands. On nore than one occasion, Strickland cane perilously
cl ose to physical violence, although there is no evidence that he
~ever crossed that line, or that he ever deliberately provoked
such an incident..

In Septenber 1991, a series of letters witten by Sprickland
to Neal, Glliard, Sanchez and Jenkins, alarnmed OBG enough that
they had Strickland referred to a psychiatrist for a Fitness for
Duty Evaluation. The nost promnent of the letters was witten
in free formblank verse and was referred to in the hearing as
the "Dragon Slayer" letter. The rather disjointed letter refers
to Glliard as a dragon and to Strickland as Saint Chuck. It

ends as foll ows:

Ve will learn to communicate or cones the
16th, Mel [dQlliard] and | will play sone
"Dragon Sl ayer" ganes, and that ne buckos is
God's own truth

Strickland explained the letter as a badly m sunder st ood
attenpt at hunor.

It should al so be noted, however, that Strickland could be
as personable, interesting and charm ng as he was rude, abusive
and obnoxi ous. He occasionally sent flowers to fenal e enpl oyees
because he felt he may have frightened them Furthernore, he did

not engage in offensive behavior in a vacuum Many of his

13



outbursts were escalated, if not deliberately provoked, by
supervi sors and/ or managers.
Work At nosphere

Nuner ous w tnesses testified about -the work atnosphere where
:Strickland was enpl oyed. The picture painted is a workpl ace
seething with tension and |ack of respect between and anong
enpl oyees, supervisors and nanagefs. Argunments laced with
profanity as well as threats of physical violence appear to be
common occurrences. Bonb threats have been nade agai nst- certain
supervisors, and fist fights have occurred. Supervision of
enpl oyees appears to be either inconsistent or non-existent.
Supervi sors are routinely underm ned by both enpl oyees and upper
managenment. Upper managenent is also routinely underm ned by
supervi sors and enbloyees. There seens to be al nbst unani nous
agreenent anong w tnesses enployed at that location that it is
_sinply a horrible place to work.

Rel ati onshi p Between Strickland and Jenkins

Jenkins canme to Los Angeles OBG in approximately Cctober
1989. She was an assistant to Glliard until August 1990, when
she becanme an assistant to Bobbi o Sanchez. . She remmined in that
assignnent until Septenber 1991, when she was pronoted into the
position she now holds in Long Beach. At various tinmes during
her stay in Los Angeles, Jenkins had responsibility over certain
EEO i ssues, sone health and safety areas, and occasionally filled

in for Sanchez or Glliard in their absence. Jenki ns worked with
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Strickland on nunerous issues, including sone health and safety
i ssues, training, EEO and sone of Strickland s grievances.
Jenkins testified that she felt that at least half the tine
Strickland's clains on health and safety .issues had potenti al
merit, so she tried to give himthe benefit of the doubt whenever
he raised an issue. At the hearing, Strickland sought to show
that his ongoing conplaints about contam nated water reflected
badly upon Jenkins, who at the tinme was an assistant to Glliard
and Sanchez. Jenkins did not appear to be particularly upset at
Strickland for raising the issue, however, because she felt it
was hot Wit hin hef area of expertise or responsibility. She also
testified that she often agreed with Strickland' s health and
safety conplaints. At one point, she even tried to talk

Strickland into serving on a health and safety conmttee.

She also felt, -however, that Strickland would use any excuse
he could think of to spend tine with her for his own personal
reasons. She testified that for a while it seened that she had a
homi ng deVice on her, because every tinme she nade a nove,
Strickland was there trying to see her. According to Jenkins, if
she went for coffee, Strickland cane up to her in the cafeteria.
| f she went into the hall, Strickland was waiting for her. If
she went to the restroom Strickland would be waiting around the

corner for her when she came out.

Several witnesses testified that they felt Strickland was
payi ng an inordinate anount of attention to Jenkins because he

was attracted to her rather than for work related concerns.
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Jenki ns was often approached by other enployees who suggested
that she put up with too nuch abuse from Strickland. One

enpl oyee offered, only half in jest, to supply Jenkins with a
stun gun to keep Strickland away from her. For a while, Jenkins
was even renoved from Strickland' s chain of comand in order to
elimnate -his need to contact her. This nove appeared to be only
mar gi nal |y successful in diverting Strickland' s attention from
Jenkins. Jenkins testified that, after a while, they were able
to resolve the issue of Strickland payi ng personal attention to
her, and their relationship then continued on a professional

basi s.

The evidence supports a finding that, while Jenkins may not
have respected Strickland as an enpl oyee, and was frustrated by
his i nappropriate personal attention and the abusive manner in
whi ch he often presented his conplaints, she does not personally
di sli ke hi mand hol ds no personal grudge against him In fact,
with very few exceptions, such as the tinme Jenkins threatened to
call the state police to have Strickland removed fromher office,
Jenki ns denonstrated a willingness to pUt up with nore from
Strickland than anyone el se who had to deal mﬂ;h himon a regul ar
basi s.

‘The Long Beach Transfer

When Jenki ns assuned her new position in the Long Beach
office in Septenber of 1991, she becane responsible for the
mai nt enance programin the Long Beach state office building and

nine other state facilities located fromBellflower to Long
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Beach. \When Jenkins arrived, the hiring process for a stationary
engi neer vacancy was already under way. The position had been
.vacant for sonme tine due to a hiring freeze, but filling the
openi ng had recently been approved. Jenkins received an
eligibility list and contacted the candidates in the top five
ranks to determne their interest in the position.

Jenkins was |ooking for a candidate with dependability,
flexibility, strong inter-personal skills and technical skills
with a strong enphasis on electrical matters. She testified in a
convi nci ng manner that those traits were desired because Long
Beach had a very small staff and teamwrk was essential to
.subCess. The individual selected would be interacting with
nunmer ous hi gh ranking officials in the ten state office
facilities they serviced. Furthernore, the electrician in Long
Beach was ranked high on the pronotional Iiét for stationary
engi neer and was likely to be pronoted in the near future.® If
t he electricién was pronoted away from Long Beach, and the job
could not be backfilled due to budget constrainfs, Jenki ns
particularly needed a stationary engineer with strong electrical

skills to help fill in for any vacant electrician position

Four candi dates on the pronotional |ist, and Strickland, a

| ateral transfer request, expressed an interest in the Long Beach

°Stationary engineer is a higher rated classification than
el ectrician. :
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position.” Al five of the interviews were conducted in the sane
manner by Jenkins and Robert Langley, the CE | at Long Beach.

Al'l candi dates were asked the sanme structured questions.
Questions regarding teqhnical I ssues had been prepared by

Langl ey.

When Strickland first |earned of the openi ng, he called
Jenkins to indicate his interest in the position. At that tine,
Jenki ns questioned whet her they could successfully work together,
but she did indicate her willingness to interview him Jenkins
informed Strickland that if he transferred to Long Beach, he
woul d be taking direction froma CE I. She also told Strickland
that a CE f woul d be participating on the interview panel as her
technical expert. Jenkins told Strickland to submt an
application, which he did.

Strickland's cover letter attached to his application
i ndi cated he was nmaking a "qualified" request to be considered
for the transfer. He strenuously objected to the use of CE Is in
the interview process. He stated that any role of a CE | outside
of a "purely assistive nature related directly to particul ar
engi neering probl ems" was unlawful. Strickland stated that
unl ess he was given "a specific show ng of |awful authority"
allowing the CE | any input into his transfer request, he would
not submt to the interview Strickland felt his experience had

al ready been established and was not open to evaluation by any

'"The past practice of DGS allows building managers to sel ect
candi dates frompronotional lists or lateral transfers. Neither
are given any preference over the other.

18



menber of the I1UCE. Strickland reiterated at |east a half-dozen

times that CE | participation on the interview panel was illegal.
- Jenkins did not respond to Strickland's letter, other than

to schedule an interview and send Strickland a notice of the

i nterview.

On February 3, 1992, Strickland sent a conplaint to Jenkins
indicating that she left himno other recourse than to proceed
with a civil tort action to protect his rights. The sane
conplaiht al so requested a "Right to Sue Rel ease" fromthe
California Department of Personnel Adm nistration.

After Strickland' s earlier conversation wth Jenkins
regarding CE | participation in the interviewpanel, he filed a
conplaint wth OBG Strickland argued that allowng CE I's any
influence at all in the interview process woul d make them defacto
supervisors. This, according to Strickland, was a violation of
state |aw, mhich-prohibited supervisors frombeing in his
bar gai ni ng uhit. Strickl and éought to have all the interviews
involving CE |Is voided. The 15-page conplaint also contained

sone vintage Strickland vitriol, as follows:

. . . [CEI1"s] may be outstanding people with
superior skills, and | do not have know edge
ot herwi se; but they are pot "supervisors,"

and | have no intention of allow ng Sharion
Jenkins or anyone to self create "Bosses" who
can control mny career on a level of slavery,
because she is inpressed with a grandi ose
title.

Jenki ns has suggested such condition should I
seek enploynent in Long Beach, and any
conception that I will submt to such
conditions of enploynment, or will nmerely
allowny State career to be held in |inbo
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because a Buil di ng Manager w shes to exceed
her authority, is in error on both counts.

I f ny superiors wish to nake the Chief
Engi neer | enpl oyees, full supervisors,
kindly renove them fromny Union.

| f Jenkins wishes to make "Bosses," | can
only suggest she nove to M ssissippi, and
turn the clock back a hundred years.

On the day of Strickland' s schedul ed interview, Langley
called in sick, so no interviewwas held. Wen Strickland
arrived for the interview, he and Jenkins went to the cafeteria
and had coffee together. At that tinme, she nade it clear to
Strickland that the departnent's |ong standing practice was to
-have CE Is sit on interview panels as technical experts, and that
Langl ey woul d participate in Strickland' s interview.

Strickland's interview was rescheduled for a date in
February fof Strickland' s convenience.® At the start of his
February interview, Strickland handed Jenkins and Langley a
letter indicating that he had no intention of bringing any |ega
action against either of thempersonally and that any civi
l[iabilities that m ght occur due to CE | participation in the

interview process, would be Iimted to senior nanagers and uni on

officials.

8 The long standing practice of DGS is to require enpl oyees
interviewng for lateral transfers to do so on their own tine.
Strickland had exhausted his | eave bal ances, so Jenkins agreed to
hold off her decision for approximately a nonth, until Strickland
could build up enough leave tine to attend the interview w thout
suffering a |l oss of pay.
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After Jenkins and Langley conducted the interview and
evaluated the results, both Langley and Jenkins agreed that one
candi date was clearly far superior to all the others. He had the
best qualifications due to extensive experience in HVAC and
el ectrical systenms. He had once been an instructor and an
I nspect or inthe field. He was in the fifth rank on the
eligibility list, however, and was not reachable because the
first three ranks had not yet been cleared.

Jenkins' second choi ce was Augustine Gabil an, who was at
that time the Long Beach el ectrician Jenkins was worried about
| osing through a pronotion to a different |ocation. Gabilan had

a bachelor's degree in electrical engineering fromthe
Philippines. During his tenure at Long Beach, Gabilan was
constantly taking night courses regarding H/AC systens. He was
seen as a perennial student, always seeking to increase his work
know edge. He also had a proven record of dependability and
i nter-personal skills, having already established working
relatidnships with the very clients he would have to service as a
stationary engi neer. Gabil an had al so regularly proven hi s |
flexibility and commtnent to the job by his willingness to
adjust his work schedule to neet work energencies whenever they
arose. Gabilan was in the third rank and was therefore '

reachabl e. ®

°Several times during the hearing, Strickland argued that
Gabilan did not neet mninumeligibility requirenents to
interview for the position. Strickland s argunments were,
however, based entirely upon his own specul ati on and were not
supported by a shred of evidence. Therefore, no additional tine
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In evaluating Strickland' s technical expertise, Langley
rated Strickland as his last choice. There is no evidence of any
bi as against Strickland on the part of Langley. Langley
testified that he and. Strickland had WDrked t oget her only very
briefly sonme tinme ago. Although Strickland had a reputation of
being a thorn in everyone's side, Langley recalled that
Strickland seened like a nice guy at the time, and that
Strickland had treated himfairly and honestly.*°

Based upon her recollection of Strickland's work in Los
Angel es, Jenkins felt that Strickland tended to nake excuses for
not being able to conplete tasks, had not shown an ability or
w | lingness to adjust td changes in work assignnents, had very
poor inter-personal skills and had very linmited field experience.
~Strickland's lack of field experience on the road crew was
significant to Jenkins because the mork in Long Beach, being so
. spread out with a limted nunber of staff, requires

troubl eshooti ng experience on a w de range of HVAC systens.

will be spent dealing'" with this claimin the discussion section
of this decision. :

Al t hough the Van Nuys al l egations were wthdrawn at the
conclusion of the hearing and therefore not reviewed in this
decision, Strickland' s technical expertise was also rated very
low in the Van Nuys interview, consistent with Langley's opinion
The CE | participating in the Van Nuys interview felt Strickland
had troubl e answering even the nost basic of technical questions.
The purpose of this finding is not to decide if Langley was
correct about Strickland' s |ack of technical expertise, but only
if there is evidence to conclude that the | ow opinion of
Strickland's skills was arrived at due to his protected
activities. | therefore make no finding about Strickland' s
technical skills, only that Langley's |ow opinion of Strickland s
skills seemto be sincere and based upon Strickland' s perfornmance
in his interview
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Jenkins was also aware that Strickland had no sick |eave or
vacation tine bal ances. She judged that to be an indication that
he was often absent fromwork and, therefore, |ess dependabl e.
She was unaware that Strickland had recently had three operations
and was being treated for stress, thus exhausting his | eave

bal ances.

Jenkins had worked with both Gabilan and Strickland and
rated Gabilan superior to Strickland regarding work experience,
training, dependability, flexibility, and inter-personal skills.
Furthernore, given Strickland' s history of seeking to dom nate
Jenkins attention, along with his pre-announced refusal to accept
any CE | authority over his conditions of enploynent, Jenkins
feared Strickland woul d once again use any excuse to bring issues
directly to her. Jenkins worried that Strickland m ght dom nate
her time, rather than morking.through a chain of command.

Jenkins did not discuss the application or qualifications of
any of the candidates with Steuber, Neal, Bolden, or Glliard,
prior to her decision to select Gabilan. Nor is there any
credi bl e evidence that any of these individuals tried in any way
to influence Jenkins decision not to hire Strickland.

Strickland testified that in 1990 he indicated to OBG
managenent that he was planning on retiring when he turned 50.
Later, Strickland determ ned that the anmount of his retirenent
woul d be insufficient, therefore, he changed his m nd. Neither

Strickland's announced intention to retire, nor his change of
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pl ans, appear to have made nuch of an inpact, one way or the
other, on any of the supervisors or nmanagers at OBG

On February 25, 1992, |UCE Busi ness Representative LIoyd
Ramrez, wote to Glliard on Strickland' s behalf, inquiring
about what criteria Jenkins used to pronote an electrician into
t he vacancy, rathér than giving it to Stricklahd, who was a

|ateral transfer. GIlliard responded on March 16, 1992, that

Article XIIl of the Collective Bargai ni ng Agreenent allowed for
the selection process used to fill the vacant Long Beach
posi tion.

DI SCUSS|I ON AND CONCLUSI ON

In order to prove a prinma facie violation, the Char gi ng
Party must prove: (1) that he engaged in protected activity; (2
t hat OBG managenent had know edge of his protected activity; (3)
that OBG took adverse action against himand (4) that OBG t ook
‘the adverse action against himbecause he had engaged in that

protected activity. (Novato Unified School District (1982) PERB

Deci sion No. 210; Carlsbad Unified School District (1979) PERB

Deci sion No. 89; State of California (Department of Devel opnenta

Services) (1982) PERB Decision No. 228-S.)

Once the Charging Party has done that, the burden then
shifts.to DGS to prove that it would have denied Strickland the
transfer to Long Beach regardl ess of any protected activity. I f,
however, the Charging Party has not proven a prim facie case,

t he burden does not shift to DGS and it is under no obligation to
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put forth any evidence. Il will briefly review the el enents of

Charging Party's case.

Protected Activity
| The first requirenent is that Strickland engaged in
protected activities. There is anple evidence to support a
finding that Strickland engaged in protected activity. Although
many of Strickland' s conplaints, such as those filed with the
State Personnel Board, the Attorney General, Los Angeles District
Attorney, etc., mght not be protected by SEERA * nmuch ot her
activity, such as filing health and safety conplaints, grievances
regarding overtime, conplaints of retaliatory transfers, disputes
over confidentiality of hone tel ephone nunbers and pay warrants,
etc., are ciearly prot ect ed.

There was a trenendous overlap between Strickland's
protected and unprotected conduct. For exanple, filing a
gri evance regarding the denial of overtinme for the 1984 Q ynpics
is protected. However, when he filed conplaints based upon the
sane incident with the attorney general and the Los Angel es
district attorney, seeking broad based investigations into
"crimnal acts,"” Strickland's activity probably crossed the line
into areas unprotected by the Dills Act. However, anple evidence

was presented to conclude that Strickland woul d have been denied

1san Di ego Unified School District (1991) PERB Decision No.
885, pp. 74-75 (filing Equal Enploynment Qpportunity Comm ssion
conpl aint unprotected); Regents of the University of California
(Yeary) (1987) PERB Decision No. 615-H (filing a California
Departnent of Fair Enpl oynent and Housing claimnot protected
activity).
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the transfer regardless of any protected activity. Therefore, |
find it unnecessary, with one exception, to articulate the
dividing line between his protected and unprotected conduct.

That exception is Strickland' s activity regarding
CE Is. There are two issues here. The first involves
CE I participation as techni cal experts on interview panel s. In
State Unit Determination, supra. the same decision which placed
CE Is in the bargaining unit, PERB held that it was nbt | mpr oper
for bargaining unit nmenbers to participate on interview panels.
(See al so Foothill DeAnza Community _College District (1977) EERBY
Decision No. 10 and San Rafael Gty Schools (1977) EERB Decision
No. 32.) However, in at |east a half.dozen pl aces on
Strickland's’"qualified" request to transfer, he indicated that
any CE | participation in the interview process would be.
considered by himto be a violation of the |aw In his
February 3 letter to Jenkins, Strickland stated that he saw no
recourse open to himother than to proceed with a civil tort
action.

The second issue regérding CE Is, was Strickland' s objection
to any role for a CE | other than "a purely assistive nature
related directly to particular engineering problens."” PERB has
clearly decided that it was not inproper for CE Is to oversee the
wor k assignnents, to sone degree, of other bargaining unit

enpl oyees.

“Prior to 1978, PERB was known as the Educational Enpl oyment
Rel ati ons Board.
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Thus, while it may have been protected for Strickland to
advocate the renoval of CE Is fromthe bargaining unit, his
stated intention to proceed with a civil tort action regarding
CE | involvenent on the interview panel and his refusal to take
direction froma CE |, are not protected by the Dills Act.

OBG _Knowl edge _

The second el enent that Strickland nmust prove is that
managenent had know edge of his protected activity. =~ This el enent
was al so proven. As a general practice, Strickland neticul ously
brought his conplaints to the attention of the entire OBG
managenent, along with any supervisors invol ved.

Adverse Action

The third el ement, that adverse action occurred, was not
di sputed by the state. Counsel for DGS conceded that the denia
of the transfer inpacted Strickland's ability to move to Long
Beach and/or his conmute.

Xus

The final elenent that Strickland nust prove is that the
state was notivated, at least in parf, by_his protected activity.
Since an enployer's notivation can sel dombe proven by direct
evi dence, unlawful notivation can often be inferred from
circunstantial evidence. Here, however, Strickland has failed to
prove by either direct or circunstantial evidence that Jenkins
denied himthe transfer due to his protected activity. There was
"no evidence of di sparate treatnent against Strickland or a

departure from established practices. There was no credible
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evi dence of shifting justifications by the enpfoyer. There was
no evidence that Jenkins based her decision upon inadequate
information or that she made a final decision prior to conpleting
Strickland' s interview

There was no evidence whatsoever of bias against Strickland
on the part of Langley. Rather evidence indicates that Langley
based his evaluation on a sincere belief that Strickland |acked
techni cal conpetence conpared to other candidates. Strickland
had Iimted experience on é road crew and did not have as strong
a background in electrical work as Gabil an.

Jenkins had a reasonable fear that Strickland would not work
wel | mﬂfh the CE I. Strickland s announced refusal to take
direction froma CE | was not protected conduct and was a
'Iegjtinate factor to be taken into consideration by Jenkins.
Strickland also had a long standing and relatively consistent
history of an inability to devel op constructive working
relationships with supervisors.

Finally, Jenkins had first hand know edge of Strickland' s
| ack of inter-personal skills. Shé had personally experienced
hi s rude and abusi ve-behavi or. _

In summary, the evidencé supports Jenkins' testinony that
she did not find Strickland to be a very good candi date when
conparéd to either her first or second choice.

Strickland al so argues a theory that the decision to deny
himthe transfer was controlled by Glliard, not Jenkins. This

theory is based upon undi sputed evidence that Glliard
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~controlled, absolutely, all personnel decisions-within his
authority. Strickland believes that this theory is also
supported by Glliard' s March 16, 1992, response to the |UCE s
inquiry regarding the appropriateness of Jenkins' interview
process. According to Strickland, if Glliard was not exercising
control over Jenkins he would not have responded to the | UCE
about the selection process Jenkins used.

This theory is unconvincing, however. .Chce t he Sout hern
California Regi on was divided, creating the LA Metro Region
Glliard no Ionger had any control or influence over Long Beach
or Jenkins. Glliard' s March 16 reply to the | UCE does not
indicate control over the selection decision, but rather only
that Glliard felt the process was consistent wth the collective
bar gai ni ng agréenent. After all, Strickland was one of
Glliard s enployees and the IUCE did ask Glliard for a
response. I do not conclude that Glliard controlled an out-of -
region hiring decision sinply because he responded to an inquiry

about the hiring process.

The | ast reason this theory is unconvincing is that | am
convinced, that, if Glliard had had any influence over the
decision at all, he would have done everything in his power to

have Strickland transferred out of his region. Strickland
specul ates that Glliard denied himthe transfer in an effort to
get himto quit, know ng that he had af one time considered
retiring. However, this speculation is unsupported by any

evi dence.

29



| therefore conclude that Strickland has failed to prove
that he was denied the transfer due to his protected activity.
However, even if Strickland had proven a nexus between his
protected activity and the adverse action, or if his CE |
protests were protected, | find that the enployer has proven it
woul d héve taken the sanme action despite the protected activity.
| base this ruling upon a finding that Gabilan better net the
stated needs of Long Beach. He had a strong electrical_
background, proven flexibility and dépendability, and had al r eady
establ i shed a good working relationship with the clients he would

be servicing as a stationary engineer.

-Finally, even if Strickland' s technical skills, experience,
education, flexibility and dependability had been far superior to
| Gabilan's, the enployer could legitimately have rejected
Strickland based solely upon his lack of inter-personal skills
and his erratic and abusive behavior. An applicant has no right
to expect that a history of abusive behavior will be disregarded
si nply because the offensive behavior nmay have, on occasion
-occurréd in pursuit of legitimte and possibly protected issues.
| For all of the above reasons, this conpléfnt must be

di sm ssed.

CONCLUSI ON

Charles Strickland engaged in protected activity over the
past nine years. The enployer was aware of his protected
activity and took adverse action against himby denying hima

transfer to Long Beach. Strickland has not proven, however, that
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the transfer was deni ed because of his protected activity. Even
if Strickland had proven that the adverse action had been
notivated, in part, by protected activity, the enployer woul d
have cone to the sane decision despite his protected activity.
Jenki ns chose anot her candi date because that applicant was
consi dered nore dependable, flexible and possessed bet;er_inter-
personal and technical skills. Strickland properly could have
been rejected for the position based sinply upon his history of
erratic and abusive behavi or.
PROPOOED ORDER

Upon the foregoing findings of fact and conclusions of |aw
and the entire record in this case, it is hereby ordered that the
entire conplaint is dismssed.

Pursuant to California Code of Regulations, title 8, section
32305, this Proposed Decision and Order shall becone final unless
a party files a request for an extension of tine to file
exceptions of a statenent of exceptions mﬁth the Board itself.

This Proposed Decision was issued without the production of
a witten transcript of the formal hearing. If a transcript of
the hearing is needed for filing exceptions, a request for an
extension of time to file exceptions nust be filed wwth the Board
itself (Cal. Code of Regs., tit. 8, sec. 32132). The request for
an extension of tine nust be acconpanied by a conpleted
transcript order form (attached hereto). (The sanme shall apply

to any response to exceptions.)
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I n accordance mﬁfh PERB regul ati ons, the statenent of
exceptions nust be filed wth the Board itself within 20 days of
service of this Decision or upon service of the transcript at the
headquarters office in Sacramento. The statenent of'exceptions
should identify by page citation or exhibit nunber the portions
of the record, if any, relied upon for such exceptions. (Cal
- Code of Regs., tit. 8, sec. 32300.) A document is considered

~"filed" when actually received before the close of business

(5:00 p.m) on the last day set for filing ". . .or when sent by
tel egraph or certified or Express United States mail, postnmarked
-not later than the last day set for filing . .. ." (Cal. Code of

Regs., tit. 8, sec. 32135; Cal. Code of Cv. Proc, sec. 1013
shall apply.) Any statenent of exceptions and supporting brief
nmust be served concurrently with its filing upon each party to
this proceeding. Proof of service shall acconmpany each copy
served on a party or filed with the Board itself. (Cal. Code of
Regs., tit. 8, secs. 32300, 32305 and 32140.)

{

James W. Tamm
Adm ni strative Law Judge
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